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ARGUMENT 
I. THE COMMISSION COMMITTED REVERSIBLE ERROR WHEN THE 
ISSUES OF MEDICAL CAUSATION AND REASONABLE AND 
NECESSARY MEDICAL CARE WERE NOT REFERRED TO A 
MEDICAL PANEL. 
The Utah Labor Commission, through the Administrative Law Judge (hereinafter 
"ALJ") and Appeals Board, erred by failing to refer the medical aspects of this case to a 
medical panel as required by the Commission's own rules. Respondent Tara Bishop 
{hereinafter "Ms. Bishop'*) alleges in her Brief that when all of the records are 
considered, there is a reasonable basis for finding that there were not conflicting medical 
reports. However, there are medical reports that show Ms. Bishop did not have 
meningitis, thus resulting in conflicting medical reports. 
Ms. Bishop's diagnostic tests all revealed that she did not have meningitis. Her 
MRI came back negative for meningeal enhancement1, blood and spinal fluid test results 
for viral and bacterial meningitis taken after petitioner's alleged exposure returned 
negative , and her physical examination by Dr. Abolnik showed no positive signs of 
meningitis where Dr. Abolnik opined: "No clear evidence of meningitis. I see 
meningismus most only in muscle pain on the back. A viral infection possibly transmitted 
1
 Tara T. Bishop v. Timpanogos Regional Hospital, Case No. 06-0240, Amended Findings 
of Fact, Conclusions of Law, and Order, (Utah Labor Commission January 3, 2007) at 6. 
2
 Id at 5. 
3 
-2 
through the vomitus of the patient is a possibility."" Furthermore, Dr. Chung opined that 
claimant could possibly have viral meningitis4 thereby his diagnosis was not unequivocal. 
The Utah Labor Commission is required to refer certain medical issues to an 
impartial medical panel for adjudication. The ALJ has discretion to send any medical 
dispute to a medical panel.5 However, it is mandatory to refer certain enumerated 
medical disputes to a medical panel.6 One of these mandatory issues is where there is a 
conflict of medical evidence on the issue of medical causation.7 The medical reports in 
this matter do contain a medical dispute, whether or not Ms. Bishop had a definite viral 
meningitis diagnosis. Dr. Chung opined that Ms. Bishop may suffer from possible viral 
o 
meningitis is not a definite diagnosis's of meningitis. The ALJ in his Order states: 
"Early reservations by ER physicians about definitively diagnosing Ms. Bishop with 
meningitis were just that, early reservations subject to further observation and data."9 
However, upon further observation and data doctors, specifically Dr. Chung opined a 
possible diagnosis and not a definite diagnosis. Whereby, this matter should have gone to 
a medical panel due to the conflict in medical reports regarding whether Ms. Bishop 
"Id. at 5-6. 
4
 Id. at 7. 
5
 Utah Code Ann. § 34A-2-601. 
6
 Utah Admin. R. 602-2-2; See also Brown & Root Indus. Serv. v. Indus. Comrn 'n} 947 
P.2d 671, 677 (Utah 1997). 
"Id. atA.l. 
8
 Supra. Note 4. 
"Supra. Note 1 at 10. 
4 
suffered from meningitis. Furthermore, later diagnostics, a MRI brain scan, on January 9, 
2003, was normal with no evidence of meningitis.1 
Accordingly, there was a medical dispute, between Dr. Berry and Dr. Chung, Dr. 
Platte. Dr. Rowley and Dr. Abolnik, as well as the laboratory and MRI results in the 
medical records exhibit that show negative results for any viral or bacterial infection. 
This dispute over whether Ms. Bishop did or did not contract meningitis at work raises a 
substantial question of medical causation. 
The Order of the Commission should be reversed and this case remanded for a 
medical panel because there was sufficient medical dispute on medical causation below 
and the Commission failed to refer this dispute to a medical panel. 
III. THE COMMISSION'S FINDINGS OF FACT ARE ARBITRARY AND 
CAPRICIOUS AND NOT BASED ON SUBSTANTIAL EVIDENCE. 
The Commission's findings that Tara Bishop contracted meningitis at work at 
Timpanogos Hospital is arbitrary and capricious and not based on substantial evidence. 
The weight of the evidence in this matter establishes that Ms. Bishop did not, in 
fact, contract viral or bacterial meningitis from work at Timpanogos Hospital. Ms. 
Bishop was exposed to vomitus from Ms. Mecham, who was diagnosed with bacterial 
meningitis. Ms. Bishop was extensively tested for bacterial meningitis and viral 
meningitis by way of blood tests, spinal fluid tests, viral panels, and brain MRI, Ms. 
Bishop tested negative for bacterial or viral meningitis and had no MRI findings 
10
 Id at 6. 
5 
consistent with meningitis. Dr. Pratte, the ER doctor at Timpanogos, opined that the Ms. 
Bishop had possible exposure to meningitis but no lab confirmation at this time to 
confirm. Dr. Abolnik, the infectious disease expert, opined in his report that claimant had 
meningisgmus only, that is, meningitis-like symptoms without meningitis, but also 
concluded Ms. Bishop could have viral meningitis. Dr. Chung concluded also that Ms. 
Bishop did not have bacterial meningitis. Ms. Mecham was diagnosed with bacterial 
meningitis, not viral meningitis, so it is beyond improbable that Ms. Bishop could have 
contracted viral meningitis from someone infected with bacterial meningitis. Greater 
than the weight of the evidence shows that Ms. Bishop did not have meningitis. 
The Commission stated in its Order Affirming ALJ's Decision "As already noted 
above, the medical evidence that was submitted at the hearing on September 5, 2006, 
establishes that Ms. Bishop suffered from meningitis."11 However, the medical evidence 
presented at the hearing on September 5, 2006 was equivocal in Ms. Bishop's diagnosis. 
Furthermore, the Commission states in their Order that there was conflicting diagnosis 
for Ms. Bishop: "The results of her tests for meningitis were somewhat ambiguous, 
resulting in equivocal diagnoses by some medical experts. However, other medical 
experts were unequivocal in their opinion that Ms. Bishop did, in fact, suffer from some 
variation of meningitis." Accordingly, by the Commissions' own admission the 
evidence submitted at the September 5, 2006, hearing was not substantial evidence for a 
diagnosis of meningitis. 
11
 Tara T. Bishop v. Timpanogos Regional Hospital, Case No. 06-0240, Order Affirming 
ALJ's Decision, (Appeals Board of Utah Labor Commission, January 22, 2010) at 4. 
12
 Id at 2. 
6 
A final order of an ALJ that is not supported by the record and adequate findings 
of fact is reversible as arbitrary and capricious . The ALJ acted in an arbitrary and 
capricious manner by ignoring this contrary evidence and his findings are not supported 
by substantial evidence. Petitioners respectfully request that the findings of the ALJ 
below be found to be arbitrary and capricious and the Order of the Commission below be 
reversed. 
CONCLUSION AND PRAYER FOR RELIEF 
WHEREFORE, petitioners respectfully request that this Court reverse the final 
order of the Labor Commission, below as an abuse of discretion, arbitrary and capricious, 
and not supported by substantial evidence, and remand for such other proceedings as 
necessary. 
<u --7 
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